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l. INTRODUCTION

Pursuant to the requirements of the Antitrust Procedures and Penalties Act (the “APPA”
or “Tunney Act”), 15 U.S.C. §§ 16(b)-(h), the United States hereby responds to the twelve public
comments received regarding the proposed Final Judgment in this case. After careful
consideration of the submitted comments, the United States continues to believe that the
proposed Final Judgment will provide an effective and appropriate remedy for the antitrust
violation alleged in the Complaint. The United States will move the Court for entry of the
proposed Final Judgment after the public comments and this response have been published
pursuant to 15 U.S.C. § 16(d)."

1. PROCEDURAL HISTORY

On November 11, 2015, Anheuser-Busch InBev SA/NV (“ABI”) entered into an
agreement to acquire SABMiller plc (“SABMiller”) (collectively, “Defendants”) in a transaction
valued at approximately $107 billion. On July 20, 2016, the United States filed a civil antitrust
Complaint, seeking to enjoin ABI from acquiring SABMiller. The Complaint alleges that ABI’s
proposed acquisition of SABMiller likely would substantially lessen competition in the sale of
beer to customers in the United States in violation of Section 7 of the Clayton Act, 15 U.S.C. §
18.

Simultaneously with the filing of the Complaint, the United States filed a proposed Final
Judgment, a Stipulation signed by Plaintiff and Defendants consenting to entry of the proposed
Final Judgment after compliance with the requirements of the Tunney Act, 15 U.S.C. § 16, and a

Competitive Impact Statement (“CIS”) describing the transaction and the proposed Final

! on January 12, 2017, the United States submitted its Unopposed Motion and Supporting Memorandum
to Excuse Federal Register Publication of Comments and Attachments, requesting that this Court
authorize an alternative means for publishing the public comments and attachments received in this action
(Doc. 15).



Judgment. The United States published the proposed Final Judgment and CIS in the Federal
Register on August 4, 2016, see 81 Fed. Reg. 51465, and caused summaries of the proposed
Final Judgment and CIS, together with directions for the submission of written comments
relating to the proposed Final Judgment, to be published in The Washington Post on August 3, 4,
5,6,7,8,and 9, 2016. The 60-day period for public comment ended on October 4, 2016. The
United States received twelve comments (Attachments 1 through 12).
I1l.  STANDARD OF JUDICIAL REVIEW

The APPA requires that proposed consent judgments in antitrust cases brought by the
United States be subject to a 60-day public comment period, after which the court shall
determine whether entry of the proposed Final Judgment “is in the public interest.” 15 U.S.C. §
16(e)(1). In making that determination, the court is required to consider:

(A)  the competitive impact of such judgment, including termination of alleged

violations, provisions for enforcement and modification, duration of relief sought,

anticipated effects of alternative remedies actually considered, whether its terms

are ambiguous, and any other competitive considerations bearing upon the

adequacy of such judgment that the court deems necessary to a determination of

whether the consent judgment is in the public interest; and

(B)  the impact of entry of such judgment upon competition in the relevant

market or markets, upon the public generally and individuals alleging specific

injury from the violations set forth in the complaint including consideration of the
public benefit, if any, to be derived from a determination of the issues at trial.

The public interest inquiry is necessarily a limited one because, as courts have
repeatedly held, the government is entitled to deference when determining whether a
proposed settlement provides an effective and appropriate remedy for the alleged antitrust
violation. See generally United States v. Microsoft Corp., 56 F.3d 1448, 1461 (D.C. Cir. 1995)

(holding that the government is entitled to “broad discretion to settle with the defendant within



the reaches of the public interest”); United States v. US Airways Grp., Inc., 38 F. Supp. 3d 69,
75 (D.D.C. 2014) (noting that the court’s “inquiry is limited” because the government has
“broad discretion” to “determine the adequacy of the relief secured through a settlement”);
United States v. InBev N.V./S.A., No. 08-cv-1965 (JR), 2009-2 Trade Cas. (CCH) 1 76,736,
2009 U.S. Dist. LEXIS 84787, at *3 (D.D.C. Aug. 11, 2009) (noting that the court’s review of a
consent judgment is limited and only inquires “into whether the government’s determination
that the proposed remedies will cure the antitrust violations alleged in the complaint was
reasonable, and whether the mechanisms to enforce the proposed Final Judgment are clear and
manageable”); United States v. SBC Commec 'ns, Inc., 489 F. Supp. 2d 1, 10-11 (D.D.C. 2007)
(concluding that the court’s public interest inquiry is “sharply proscribed by precedent and the
nature of Tunney Act proceedings”).

Under the APPA, a court considers, among other things, the relationship between the
remedy secured and the specific allegations set forth in the government’s complaint, whether
the decree is sufficiently clear, whether the enforcement mechanisms are sufficient, and whether
the decree may harm third parties. See Microsoft, 56 F.3d at 1458-62. With respect to the
adequacy of the relief secured by the decree, a court may not “‘engage in an unrestricted
evaluation of what relief would best serve the public.”” United States v. BNS, Inc., 858 F.2d
456, 462 (9th Cir. 1988) (quoting United States v. Bechtel Corp., 648 F.2d 660, 666 (9th Cir.
1981)); see also Microsoft, 56 F.3d at 1460-62 (same); United States v. Alcoa, Inc., 152 F.
Supp. 2d 37, 40 (D.D.C. 2001) (same); InBev, 2009-2 Trade Cas. (CCH) 1 76,736, 2009 U.S.
Dist. LEXIS 84787, at *3 (same). Courts have held that:

[t]he balancing of competing social and political interests affected by a proposed

antitrust consent decree must be left, in the first instance, to the discretion of the

Attorney General. The court’s role in protecting the public interest is one of
insuring that the government has not breached its duty to the public in consenting
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to the decree. The court is required to determine not whether a particular decree is

the one that will best serve society, but whether the settlement is “within the

reaches of the public interest.” More elaborate requirements might undermine the

effectiveness of antitrust enforcement by consent decree.
Bechtel, 648 F.2d at 666 (emphasis added) (citations omitted).

In determining whether a proposed settlement is in the public interest, “the court ‘must
accord deference to the government’s predictions about the efficacy of its remedies.”” US
Airways, 38 F. Supp. 3d at 76 (quoting SBC Commc 'ns, 489 F. Supp. at 17); see also Microsoft,
56 F.3d at 1461 (noting that the government’s “predictions as to the effect of the proposed
remedies” must be afforded deference); United States v. Archer-Daniels-Midland Co., 272 F.
Supp. 2d 1, 6 (D.D.C. 2003) (noting that the court should grant due respect to the government’s
“prediction as to the effect of the proposed remedies, its perception of the market structure, and
its views of the nature of the case”); United States v. Morgan Stanley, 881 F. Supp. 2d 563, 567-
68 (S.D.N.Y. 2012) (explaining that the government is entitled to deference when crafting
proposed remedies for antitrust violations).

Courts “may not require that the remedies perfectly match the alleged violations.” SBC
Commc'ns, 489 F. Supp. 2d at 17. Rather, the ultimate question is whether “the remedies
[obtained in the decree are] so inconsonant with the allegations charged as to fall outside of the
‘reaches of the public interest.”” Microsoft, 56 F.3d at 1461. Accordingly, the United States
“need only provide a factual basis for concluding that the settlements are reasonably adequate
remedies for the alleged harms.” SBC Commc 'ns, 489 F. Supp. 2d at 17; see also United States
v. Apple, Inc., 889 F. Supp. 2d 623, 631 (S.D.N.Y. 2012) (same).

A “proposed decree must be approved even if it falls short of the remedy the court

would impose on its own, as long as it falls within the range of acceptability or is within the

reaches of the public interest.” United States v. Am. Tel. & Tel. Co., 552 F. Supp. 131, 151
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(D.D.C. 1982) (citations and internal quotation marks omitted); see also United States v. Alcan
Aluminum Ltd., 605 F. Supp. 619, 622 (W.D. Ky. 1985) (approving the consent decree even
though the court would have imposed a greater remedy). And, the risk and uncertainty of
further litigation are appropriate factors for the court to consider when evaluating whether a
proposed remedy is in the public interest. See SBC Commc 'ns, 489 F.Supp. 2d at 15 (“[R]Joom
must be made for the government to grant concessions in the negotiation process for
settlements[.]”).

In its 2004 amendments to the Tunney Act,? Congress made clear its intent to preserve the
practical benefits of using consent decrees in antitrust enforcement actions brought by the
government by adding the unambiguous instruction that “[n]othing in this section shall be
construed to require the court to conduct an evidentiary hearing or to require the court to permit
anyone to intervene.” 15 U.S.C. § 16(e)(2). The procedure for the public interest determination
is left to the discretion of the court, with the recognition that the court’s “scope of review remains
sharply proscribed by precedent and the nature of the Tunney Act proceedings.” SBC
Commc'ns, 489 F. Supp. 2d at 11; see also United States v. Enova Corp., 107 F. Supp. 2d 10, 17
(D.D.C. 2000) (“[TThe Tunney Act expressly allows the court to make its public interest
determination on the basis of the competitive impact statement and response to public comments

alone.”); US Airways, 38 F. Supp. 3d at 76 (same).

% The 2004 amendments substituted “shall” for “may” in directing relevant factors for courts to consider
and amended the list of factors to focus on competitive considerations and to address potentially
ambiguous judgment terms. Compare 15 U.S.C. § 16(e) (2004), with 15 U.S.C. 8§ 16(e)(1) (2006); see also
SBC Commc'ns, 489 F. Supp. 2d at 11 (concluding that a court’s public interest inquiry “remains sharply
proscribed by precedent and the nature of Tunney Act proceedings” because the 2004 amendments
“effected minimal changes” to Tunney Act review).
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V. THE INVESTIGATION AND THE PROPOSED FINAL JUDGMENT

The proposed Final Judgment is the culmination of a thorough nine month investigation
conducted by the Antitrust Division of the United States Department of Justice (the
“Department”). In investigating the proposed transaction’s likely competitive effects, the
Department collected more than 1.4 million documents from the Defendants and third parties,
conducted over 70 interviews of beer industry participants, took numerous party depositions, and
coordinated with both state and foreign competition agencies reviewing the transaction. The
Department carefully analyzed the information it obtained from these sources, as well as publicly
available information, and thoroughly considered all of the competitive issues presented.

Based on evidence gathered during its investigation, the Department concluded that
ABI’s proposed acquisition of SABMiller would likely substantially lessen competition in the
sale of beer to U.S. customers both nationally and in every local market in the United States by
eliminating head-to-head competition between ABI and MillerCoors LLC (“MillerCoors”). The
proposed transaction would have eliminated competition between ABI and MillerCoors—the
two largest beer brewers in the United States—because it would have given ABI a majority
ownership interest in and 50% governance rights over MillerCoors, which was a joint venture
between SABMiller and Molson Coors Brewing Company (“Molson Coors”) through which
SABMiiller conducted substantially all of its U.S. operations. Accordingly, the Department filed
a civil antitrust lawsuit to block the acquisition as a violation of Section 7 of the Clayton Act, 15
U.S.C. §18.

The proposed Final Judgment provides an effective and appropriate remedy for the
transaction’s likely competitive harm by requiring ABI to divest SABMiller’s equity and

ownership stake in MillerCoors, as well as certain other assets related to MillerCoors’ business
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and the Miller-branded beer business outside of the United States. After the Department filed the
proposed Final Judgment, ABI acquired SABMiller and divested these assets to Molson Coors.
The divestiture preserves competition in the U.S. beer industry by ensuring that MillerCoors
continues to be an independent and viable competitor because it provides MillerCoors with (i)
perpetual, royalty-free licenses to products for which it previously had to pay royalties, and (ii)
ownership of the rights to the Miller beer brands.

To further help preserve and promote competition in the U.S. beer industry, the proposed
Final Judgment (i) imposes certain restrictions on ABI’s distribution practices and ownership of
distributors, and (ii) requires ABI to provide the United States with notice of future acquisitions,
including acquisitions of beer distributors and craft brewers, prior to their consummation.
Among other things, the proposed Final Judgment prohibits ABI from:

e Acquiring a distributor if the acquisition would cause more than 10% of ABI’s beer in
the United States to be sold through ABI-owned distributors;

e Prohibiting or impeding a distributor that sells ABI’s beer from using its best efforts
to sell, market, advertise, promote, or secure retail placement for rivals’ beers,
including the beers of high-end brewers;

e Providing incentives or rewards to a distributor who sells ABI’s beer based on the
percentage of ABI beer the distributor sells as compared to the distributor’s sales of
the beers of ABI’s rivals;

e Conditioning any agreement or program with a distributor that sells ABI’s beer on the
fact that it sells ABI’s rivals’ beer outside of the geographic area in which it sells
ABI’s beer;

e Exercising its rights over distributor management and ownership based on a
distributor’s sales of ABI’s rivals’ beers;

e Requiring a distributor to report financial information associated with the sale of
ABTI’s rivals’ beers;

e Requiring that a distributor who sells ABI’s beer offer its sales force the same
incentives for selling ABI’s beer when the distributor promotes the beers of ABI’s
rivals with sales incentives; and
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e Consummating non-reportable acquisitions of beer brewers—including craft
brewers—without providing the United States with advance notice and an opportunity
to assess the transaction’s likely competitive effects.

The proposed Final Judgment also authorizes the Department to appoint a Monitoring Trustee—
subject to the Court’s approval—with the power and authority to monitor ABI’s compliance with
the terms of the proposed Final Judgment and other powers that the Court deems appropriate.
Among other things, the Monitoring Trustee may investigate and report on complaints that ABI

has violated the distribution-related restrictions contained in the proposed Final Judgment.

V. SUMMARY OF PUBLIC COMMENTS AND
THE UNITED STATES’ RESPONSE

During the 60-day comment period, the Department received twelve comments regarding
the proposed Final Judgment. These comments came from individuals representing four beer
wholesaler associations (Beer Distributors of Oklahoma, Virginia Beer Wholesalers Association
Inc., Wholesale Beer Association Executives, and National Beer Wholesalers Association), two
brewers (D.G. Yuengling & Son, Inc. and Ninkasi Brewing Company), Consumer Watchdog (a
consumer advocacy organization), American Beverage Licensees (a national trade association),
the Brewers Association, the North Carolina Department of Justice, the International
Brotherhood of Teamsters, and Stephen Calkins, Professor of Law, Wayne State University.

In connection with sharing recommendations on how the proposed Final Judgment could
be improved, many commenters acknowledged the meaningful protections for consumers and
competition that the Department achieved through the proposed Final Judgment. For example:

. Virginia Beer Wholesalers Association stated that “[o]verall,” it “believes that the

proposed Final Judgment addresses the most egregious anticompetitive aspects of
the” ABI/SABMiller ‘[ransac‘[ion;3

® Virginia Beer Wholesalers Association comment at 1 (Attachment 1).
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o American Beverage Licensees stated: “The DOJ, in its proposed Final Judgment,
addresses the concerns that a $100 billion brewer with a publicly-stated interest in
expanding its distribution footprint presents to the United States’ independent
beer distribution system. This is an important recognition of the impact of
vertical integration on access to distribution, and the DOJ rightly puts forth
reasonable limits for ABL™*

. Beer Distributors of Oklahoma stated that it “believes that the Complaint and
Proposed Final Judgment (PFJ) identifies key issues and goes a long way towards
providing necessary relief designed to protect the consumer by ensuring a more
level playing field for brewers.”

. Consumer Watchdog applauded the Department for “obtaining a comprehensive
remedy to resolve wide-ranging competitive concerns resulting from the
combination of the two largest global beer producers,” and stated that the
“comprehensive remedy demonstrates the DOJ’s newfound willingness to impose
meaningful remedies to protect consumers and preserve competition when
industry megaliths seek to rnerge.”6

. Wholesale Beer Association Executives stated: “With the caveats expressed [in its
comments], WBAE is supportive of the [proposed Final Judgment] and expresses
its gratitude to the Department of Justice for addressing certain anticompetitive
aspects of the proposed transaction and conduct in the mature marketplace after
the closing of the transaction.””

Many of the public comments fall into one of three broad categories: (1) comments
related to the restrictions imposed by the proposed Final Judgment on ABI’s distribution
practices and ownership of distributors, (2) comments related to ABI’s ownership of craft
brewers and beers, and (3) comments related to the brewery owned by MillerCoors in Eden,
North Carolina (the “Eden brewery”). There were other comments as well. Below are

summaries of the issues raised by the commenters and the United States’ responses to those

issues.

* American Beer Licensees comment at 3 (Attachment 2).

> Beer Distributors of Oklahoma comment at 1 (Attachment 3).

® Consumer Watchdog comment at 1 (Attachment 4).

" Wholesale Beer Association Executives comment at 2 (Attachment 5).
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A Response to Comments on ABI’s Distribution Practices

The principal harm alleged in the Complaint is the reduction in competition that would
have resulted from ABI’s acquisition of SABMiller’s interest in MillerCoors. In the absence of a
remedy, ABI’s proposed acquisition of SABMiller would have given ABI a majority ownership
interest in and 50% governance rights over MillerCoors. That would have eliminated head-to-
head competition between the two largest brewers in the United States. Thus, the likely effect of
the acquisition would have been to substantially lessen competition in the sale of beer to U.S.
consumers both nationally and in every local market in the United States.

In addition, the Complaint alleged that ABI’s acquisition of SABMiller would have
increased ABI’s incentive and ability to disadvantage its high-end rivals—such as brewers of
craft and import beers—by limiting the distribution of their beers. With the elimination of
MillerCoors as a competitive constraint, ABI’s high-end rivals would have become a more
important constraint on ABI’s ability to raise beer prices. ABI would thus have had a greater
incentive to invest resources in distributor acquisitions and to use practices that restrict its high-
end rivals’ access to distribution. Further, with control over the MillerCoors beer brands, ABI
could have encouraged the distributors of both ABI brands and MillerCoors brands to limit their
sales of ABI’s high-end rivals’ beer, which would likely have resulted in increased beer prices
and fewer choices for consumers.

The proposed Final Judgment secures a structural remedy to address the harm alleged in
the Complaint. Specifically, the proposed Final Judgment requires ABI to divest SABMiller’s
equity and ownership stake in MillerCoors, as well as certain other assets related to MillerCoors’
business and the Miller-branded beer business outside of the United States. The divestiture

buyer, Molson Coors, acquired the assets necessary to maintain MillerCoors as an independent
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competitor. The proposed Final Judgment did not permit ABI to acquire any SABMiller asset
that was used to compete in the markets for beer in the United States. Consequently, the
divesture ensures that ABI’s acquisition of SABMiller will not result in ABI’s market share
increasing or the U.S. beer industry becoming more concentrated.

1. The Restrictions on ABI’s Distribution Practices Were Designed to Ensure
that the Divestiture Adequately Addresses the Harm Alleged in the
Complaint and Identified in the CIS

As the United States explained in the CIS, however, the divestiture to Molson Coors
alone, without additional relief, could lead to conditions that might increase ABI’s incentive to
disadvantage its high-end rivals by limiting the distribution of their beers. The United States
noted that unlike MillerCoors, which competed directly against ABI only in the United States,
Molson Coors competes against ABI in multiple countries throughout the world. See CIS at 11.
The United States also noted that ABI and Molson Coors have cooperative arrangements related
to beer brewing and distribution in certain countries in Eastern Europe. ld. The United States
stated:

The change in ownership of MillerCoors—from a joint venture between
SABMiiller and Molson Coors to a wholly owned subsidiary of Molson Coors—
will increase the number of highly concentrated markets across the world in
which ABI competes directly against Molson Coors. By increasing the number of
markets in which ABI and Molson Coors compete, the divestiture of SABMiller’s
interest in MillerCoors to Molson Coors could facilitate coordination between
ABI and Molson Coors in the United States. For example, this multimarket
contact could lead Molson Coors and ABI to be more accommodating to each
other in the United States in order to avoid provoking a competitive response
outside the United States or disrupting their cooperative business arrangements in
other countries. Coordination could also be facilitated by the existing and newly-
created cooperative agreements between ABI and Molson Coors around the
world.

If the divestiture facilitates coordination between ABI and Molson Coors, it
would also increase ABI’s incentive to limit competition from its high-end rivals.
This is because competition from high-end rivals would become an even more
important constraint on the ability of ABI and Molson Coors to increase the prices



18

of their beers across all segments. As a result, following a divestiture to Molson

Coors, ABI may have a greater incentive to impede the growth and reduce the

competitiveness of its high-end rivals by limiting their access to effective and

efficient distribution. The extent to which craft and other brewers in the United

States are able to compete with ABI and Molson Coors will thus affect the

likelihood of the divestiture to Molson Coors leading to unilateral or coordinated

anticompetitive effects.
Id. at 12.

For these reasons, the restrictions on ABI’s distribution practices in Section V of the
proposed Final Judgment were crafted in order to preserve and promote competition in the U.S.
beer industry by limiting ABI’s ability to disadvantage its rivals in their efforts to compete for
consumer demand. As a result, Section V of the proposed Final Judgment prevents ABI from
engaging in distribution practices that long pre-dated the announcement of its proposed
acquisition of SABMiller.

For example, Section V of the proposed Final Judgment eliminates certain restrictions
that ABI had placed on Independent Distributors® that were designed to encourage them to sell
and promote ABI’s Beer brands over the Beer brands of ABI’s competitors. Section V also
prohibits ABI from compensating Independent Distributors based upon the amount of sales the
Independent Distributor makes of ABI Beer relative to the Beer of ABI’s competitors.
Moreover, Section V broadly prohibits ABI from rewarding, penalizing, or in any other way
conditioning its relationship with Independent Distributors on the Distributor’s sales, marketing,
advertising, promotion, or retail placement of Third-Party Brewers’ Beers.

Accordingly, the proposed Final Judgment provides an effective and appropriate remedy

for the likely competitive harm arising out of ABI’s acquisition of SABMiller by:

e preventing ABI from increasing its market share in the U.S. and further
concentrating the U.S. beer industry through its acquisition of SABMiiller;

8 Capitalized terms not otherwise defined herein have the meaning ascribed to them in the proposed Final Judgment.
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e preserving head-to-head competition between ABI and its largest U.S. competitor,
MillerCoors;

e granting MillerCoors ownership rights of Miller beer brands and perpetual,
royalty-free licenses to products for which it previously paid royalties;

e placing certain restrictions on ABI’s distribution practices and ownership of
distributors; and

e requiring ABI to provide the United States with notice of future acquisitions,
including non-reportable acquisitions of beer distributors and craft brewers, prior
to their consummation.

As described below, some commenters urged the Department to place additional restrictions on
ABTI’s relationships with Independent Distributors.
2. Comments Regarding ABI’s Ability Under Section V.D to Condition

Incentives, Programs, or Contractual Terms on ABI’s Percentage of Beer
Industry Sales in a Geographic Area

a. Summary of Comments

So long as ABI does not “require or encourage an Independent Distributor to provide less
than best efforts to the sale, marketing, advertising, retail placement, or promotion of any Third-
Party Brewer’s Beer or to discontinue the distribution of a Third-Party Brewer’s Beer,” Section
V.D of the proposed Final Judgment permits ABI to “condition incentives, programs, or
contractual terms based on an Independent Distributor’s volume of sales of Defendant ABI’s
Beer, the retail placement of Defendant ABI’s Beer, or on Defendant ABI’s percentage of Beer
industry sales in a geographic area (such percentage not to be defined by reference to or derived
from information obtained from Independent Distributors concerning their sales of any Third-
Party Brewer’s Beer).” Three commenters urged that Section V.D be revised to eliminate
entirely ABI’s ability to condition incentives, programs, or contractual terms on ABI’s

percentage of Beer industry sales in a geographic area.’

® Consumer Watchdog comment at 6-7; Brewers Association comment at 4 (Attachment 6); Professor Calkins
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b. Allowing ABI to Condition Incentives, Programs, or Contractual
Terms on ABI’s Percentage of Beer Industry Sales in a Geographic
Area Does Not Undermine the Effectiveness of the Proposed Final
Judgment

At the time the Complaint was filed, ABI’s Wholesaler Equity Agreement prohibited an
Independent Distributor from requesting that a bar replace an ABI tap handle with a competitor’s
tap handle, requesting that a retailer replace ABI shelf space with a competitor’s beer, and
compensating its salespeople for their sales of competing beer brands (such as a dollar-per-case
incentive), unless the Independent Distributor provided the same incentives for sales of certain
ABI beer brands. See Compl. at {{ 27-28.

Section V of the proposed Final Judgment prohibits ABI from continuing these practices
which encouraged Independent Distributors to favor ABI beer over competing beers in their
portfolios. Consequently, the proposed remedy secures substantial benefits for millions of
Americans and advances competition. At the same time, the proposed Final Judgment
recognizes that ABI has a legitimate interest in Independent Distributors growing ABI’s
percentage of all Beer industry sales in the areas in which the Distributors sell ABI’s Beer. As a
result, the proposed Final Judgment appropriately acknowledges ABI’s interest in competing
while at the same time prohibiting ABI’s prior practices of conditioning incentives, programs,
and contractual terms on an Independent Distributor’s sale of ABI beer relative to the sale of
Third-Party Brewers’ beer in the Distributor’s portfolio.

Thus, giving deference to the Department’s assessment, and considered in conjunction
with the proposed Final Judgment’s other distribution-related relief, allowing ABI to condition
incentives, programs, and contractual terms on ABI’s percentage of Beer industry sales in a

geographic area is within the reaches of the public interest.

comment at 3-4 (Attachment 7).
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3. Comments Regarding the Allocation to ABI’s Beers of an Independent
Distributor’s Annual Spending on Beer Promotions and Incentives

a. Summary of Comments

Section V.D of the proposed Final Judgment provides that “Defendant ABI may require
an Independent Distributor to allocate to Defendant ABI’s Beer a proportion of the Independent
Distributor’s annual spending on Beer promotions and incentives not to exceed the proportion of
revenues that Defendant ABI’s Beer constitutes in the Independent Distributor’s overall revenue
for Beer sales in the preceding year.” Three commenters urged that this language be revised,
either to make the allocation based on the proportion of the Independent Distributor’s revenues
received in the current year™ or to provide a carve-out for products newly added to the
Distributor’s portfolio.** In particular, commenter National Beer Wholesalers Association
(“NBWA”) described marketing as a forward-looking investment and expressed concern that
Section V.D allows ABI to require an Independent Distributor to set marketing spend on
backward-looking sales data.*> Commenter Virginia Beer Wholesalers Association, Inc.

expressed concern that Section V.D “would expose an Independent Distributor to demands that it

spend 100% of its promotion funds on ABI products in the current year if that distributor derived
100% [of] its revenues from the sale of ABI products in the prior year. In such case, ABI could
block the distributor from spending any of its own budget dollars towards the marketing of

newly acquired Third-Party Brewer’s products for an entire year.”*?

19 Brewers Association comment at 6-7; NBWA comment at 20-21 (Attachment 8).

1 Brewers Association comment at 7; NBWA comment at 20-22; Virginia Beer Wholesalers Association, Inc.
comment at 4.

2 NBWA comment at 20-21.

3 Virginia Beer Wholesalers Association, Inc. comment at 4 (emphasis in original).
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b. Allowing ABI to Require a Proportional Allocation of an Independent
Distributor’s Annual Spending on Beer Promotions and Incentives
Based on Previous-Year Beer Sales Does Not Undermine the
Effectiveness of the Proposed Final Judgment

This provision protects competition while also recognizing that ABI has a legitimate
competitive interest in encouraging Independent Distributors to allocate to ABI a proportion of
their annual spending on Beer promotions and incentives. As the Department explained in the
CIS, in any geographic area, an Independent Distributor “provides the exclusive path to market
for ABI’s beers, and therefore ABI may be reluctant to invest in its distributors without some
assurance that those investments will not be used primarily to benefit its rivals.” CIS at 21. Asa
result, the proposed Final Judgment allows ABI to require a proportional allocation of an
Independent Distributor’s spending on Beer promotions and incentives based on the Independent
Distributor’s previous-year overall revenues. The primary reason that prior-year data were
chosen as the measure was to promote accuracy and certainty for the calculations—something
that would not be possible if, as proposed by some commenters, the allocation were based on
projections for current-year revenues.

The Department acknowledges that, because the proposed Final Judgment does not
provide a carve-out for products newly added to an Independent Distributor’s portfolio, the
possibility exists that if an Independent Distributor derived 100% of its prior-year revenues from
ABI Beer, and the Independent Distributor added to its portfolio a Third-Party Brewer’s Beer,
ABI could prevent a Distributor from allocating any of its own promotional spending to the
Third-Party Brewer’s Beer in the year the Distributor started selling it. However, this possibility
does not take the proposed Final Judgment outside the public interest.

First, at the time the Department filed the Complaint, the vast majority of Independent

Distributors already derived some of their revenues from Third-Party Brewers’ Beer. Second,
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there are alternative avenues for promotion of a newly added product to an Independent
Distributor’s portfolio. For example, the proposed Final Judgment does not restrict or prevent
Third-Party Brewers from providing money to Independent Distributors to promote and
incentivize Independent Distributors to sell the Third-Party Brewers’ Beer—including products
newly added to an Independent Distributor’s portfolio. If a Third-Party Brewer provides to an
Independent Distributor a dollar-per-case incentive to sell a new Beer product, that dollar-per-
case amount would not be promotional spending by the Independent Distributor and therefore
would not be included in the calculation of the Distributor’s spending on Beer promotions and
incentives. As a result, an Independent Distributor that sold only ABI Beer in the previous year
could use funds provided by the Third-Party Brewer to promote a Third Party Brewer’s Beer that
it was newly distributing—even in the first year the Distributor added the Beer to its portfolio.
Moreover, once an Independent Distributor established revenues for a newly distributed product,
ABI could not demand in the next year that the Distributor spend 100% of its promotion funds
on ABI products.

Finally, Section V.D of the proposed Final Judgment improves the status quo by placing
a restriction—where none existed before—on ABI’s ability to demand that Independent
Distributors allocate more than a proportional amount of their spending on Beer promotions and
incentives to the ABI Beer in their portfolios. Thus, giving deference to the Department’s
assessment, allowing ABI to require a proportional allocation of an Independent Distributor’s
annual spending on Beer promotions and incentives based on the Independent Distributor’s

previous-year overall revenues is within the reaches of the public interest.
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4. Comments Regarding the Effect of the Proposed Final Judgment on
Independent Distributors’ Best Efforts to Market, Advertise, Place, Promote,
and Sell Third-Party Brewers’ Beer
a. Summary of Comments

Two comments questioned how ABI can both be prohibited from preventing Independent

Distributors from using their best efforts to sell, market, advertise, or promote any Third-Party
Brewer’s Beer while at the same time being allowed to require Independent Distributors to use
their best efforts to sell, market, advertise, or promote ABI’s Beer.™
b. Allowing ABI to Require Best Efforts From Independent Distributors
to Market and Sell ABI Beer Does not Conflict With Independent

Distributors Also Providing Best Efforts to Market and Sell Third-
Party Brewers’ Beer

The Department does not find the provisions (a) allowing ABI to require an Independent
Distributor to provide best efforts to sell, market, advertise, or promote ABI’s Beer and (b)
prohibiting ABI from preventing an Independent Distributor from providing its best efforts
regarding Third-Party Brewers’ Beer, to be in conflict. Section V.D.5 of the proposed Final
Judgment prohibits ABI from “[p]reventing an Independent Distributor from using best efforts to
sell, market, advertise, or promote any Third-Party Brewer’s Beer, which may be defined as
efforts designed to achieve and maintain the highest practicable sales volume and retail
placement of the Third Party Brewer’s Beer in a geographic area.” Section V.D continues in
relevant part: “Notwithstanding the foregoing, nothing in this Final Judgment shall prohibit
Defendant ABI from entering into or enforcing an agreement with any Independent Distributor
requiring the Independent Distributor to use best efforts to sell, market, advertise, or promote
Defendant ABI’s Beer, which may be defined as efforts designed to achieve and maintain the

highest practicable sales volume and retail placement of Defendant ABI’s Beer in a geographic

¥ Yuengling comment at 13, 15 (Attachment 9); Professor Calkins comment at 3.
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area.” An Independent Distributor may provide its best efforts to competing brands of Beer in its
portfolio.
5. Comments Regarding the Restrictions on ABI’s Ability to Disapprove the

General Managers and Successor General Managers of Independent
Distributors

a. Summary of Comments
Section V.E of the proposed Final Judgment prohibits ABI from disapproving “an

Independent Distributor’s selection of a general manager or successor general manager based on
the Independent Distributor’s sales, marketing, advertising, promotion, or retail placement of a
Third-Party Brewer’s Beer.” Three comments argued for broadening or clarifying these
restrictions. Virginia Beer Wholesaler Association urged the Department to prohibit ABI from
requiring that the general manager of an Independent Distributor purchase an equity stake in the
Independent Distributor.®> Professor Calkins urged the Department to prohibit ABI from
disapproving an Independent Distributor’s selection of a general manager or successor general
manager based on the Independent Distributor’s sale of craft beer or failure to meet certain ABI-
imposed thresholds for Beer sales or tap handles.®® NBWA recommended that the language in
Section V.E describing ABI’s disapproval rights be made identical to certain language in Section
V.F.' None of these concerns should affect the Court’s public interest determination.

b. Section V.E Appropriately Restricts ABI’s Ability to Disapprove the

General Managers and Successor General Managers of Independent
Distributors

First, the fact that ABI may require a general manager of an Independent Distributor to
purchase an equity stake in the Independent Distributor was not at issue in the ABI/SABMiller

transaction. For that reason, the Complaint does not allege and the CIS does not identify any

> Virginia Beer Wholesalers Association comment at 3-4.
18 professor Calkins comment at 4.
7 NBWA comment at 23.



26

harm to competition resulting from requiring any such equity stake. Accordingly, a remedy
directed to such a requirement is beyond the scope of this APPA proceeding, and the absence of
such a remedy does not provide a basis for rejecting the proposed Final Judgment. See US
Airways, 38 F. Supp. 3d at 76 (““Moreover, the Court’s role under the APPA is limited to
reviewing the remedy in relationship to the violations that the United States has alleged in its
Complaint. . . .”” (quoting United States v. Graftech Int’l, No. 10-cv-2039, 2011 WL 1566781, at
*13 (D.D.C. Mar. 24, 2011)). The proposed Final Judgment should not be measured by how it
might resolve general industry concerns about ownership of Independent Distributors that are not
implicated in this matter.

Second, while Section V.E of the proposed Final Judgment does not refer to specific
measures of an Independent Distributor’s success in selling ABI Beer such as ABI-imposed
volume thresholds for Beer sales or tap handles, it does restrict ABI’s general manager
disapproval rights related to an Independent Distributor’s success in selling Third-Party Brewers’
Beer. Accordingly, Section V.E properly balances ABI’s legitimate interest in ensuring that
Independent Distributors have managers that can successfully market and sell ABI Beer in their
respective distribution territories against the danger of allowing ABI to disapprove a general
manager or successor general manager based on the Independent Distributor’s s